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September 5, 2000

The Honorable Don Sundquist, Governor
and

Members of the General Assembly
State Capitol
Nashville, Tennessee 37243

and
The Honorable Mike Greene, Commissioner
Department of Safety
1150 Foster Avenue
Nashville, Tennessee 37249-1000

and
Mr. Gary Myers, Executive Director
Tennessee Wildlife Resources Agency
Ellington Agricultural Center
P.O. Box 40747
Nashville, Tennessee 37204-0747

Ladies and Gentlemen:

Transmitted herewith is a special report on the review of the collection of payments from
defendants in lieu of court fines and the establishment of an unauthorized Tennessee Highway
Patrol (THP) equipment account in Unicoi County.  On July 13, 1999, the Honorable Joe
Crumley, District Attorney General, First Judicial District, notified this office of an unauthorized
account maintained by the City Recorder of Erwin, Tennessee, to benefit Department of Safety
highway patrol personnel in that area.  The city recorder maintained the money received on
behalf of the highway patrol in a designated account within the city’s general fund.  This
designated bookkeeping account was initially identified in the city’s general fund ledger as the
“DUI Enforcement Fund” and was later changed to “Due to Tennessee Highway Patrol.”
Hereinafter, the account will be referred to as the THP account (meaning money was collected
by the Erwin City Recorder, deposited in the city’s general fund, and specifically earmarked for
use by the highway patrol).
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According to General Crumley, the main source of revenue for this account was derived
from payments made by defendants appearing in the Unicoi County General Sessions Court
relative to citations written by highway patrol officers assigned to Unicoi County. General
Crumley referred to these payments as “donations.” In fact, the only apparent reason the
defendants made these payments was to avoid paying court-imposed fines.  In this report, these
payments will be identified as what they were:  payments made in lieu of court fines.  He said
that the collected money was then used to purchase video cameras that mount inside patrol
vehicles and other items.  General Crumley requested that our office review the matter in
collaboration with the Tennessee Bureau of Investigation.

State auditors determined the local sheriff’s department, the local police department, and
Tennessee Wildlife Resources Agency (TWRA) officers assigned to Unicoi County also
requested and used items purchased through the THP account.  Therefore, the Division of State
Audit reviewed the matter in collaboration with internal audit staff of the Department of Safety
and the TWRA, internal affairs investigators with the Department of Safety, and Tennessee
Bureau of Investigation staff.

According to Mr. David Crockett, the District Attorney General at the time the THP
account was established, he approved the establishment of the account to enhance the efforts of
local law enforcement agencies.  Mr. Crockett stated that he was not aware of any state statute
prohibiting the practice but that in retrospect, he probably should have researched the matter
before authorizing the establishment of the account.  He acknowledged that he did not consult
the District Attorneys General Conference, the Department of Safety, the Department of Finance
and Administration, or the Comptroller’s Office for guidance before initiating the practice.

The General Sessions Judge in Unicoi County, Honorable David Shults, stated that
approximately six to seven years ago he attended a meeting with Mr. Kent Garland, then an
assistant district attorney; Mr. Ralph Marlowe, then the highway patrol sergeant responsible for
operations in Unicoi County; and representatives of the local police department and local
sheriff’s department to discuss establishing the THP account.  He confirmed that he agreed to
dismiss minor traffic violations with compliance (such as presentation of a valid driver’s license,
proof of tag renewal, or other relevant document) and a $25 payment to the THP account and to
accept plea agreements (arranged by the district attorney’s office or a highway patrol officer) that
included these payments to the THP account.  In a November 8, 1999, telephone discussion,
Judge Shults stated that he did not realize the practice was inappropriate or violated any state law
or standard of conduct.

The review focused on two major issues: 1) determining the nature and extent of any
impropriety relating to the establishment and use of the THP account; and 2) determining the
propriety of resolving law enforcement citations through court-directed payments in lieu of
court-imposed fines.



September 5, 2000
Page Three

Tennessee Code Annotated, Section 9-4-301, prohibits officers and employees of state
government who collect or receive state funds from depositing such funds into any account other
than the account of the state treasurer or an appropriate departmental account if authorized by
Section 9-4-302.  The Unicoi County THP account (and three similar accounts discovered during
the review as being established in other First Judicial District counties) was not authorized
pursuant to Section 9-4-302.  Thus, based on presently available information, the Unicoi County
general sessions judge, the First Judicial District attorney general at the time, the Erwin city
recorder, and highway patrol officials in the district acted outside the scope of their authority to
establish the account, collect revenue for deposit into the account, and make purchases through
the account.  Furthermore, these purchases were not made through the Department of Safety’s
authorized purchasing procedures, were not included in the department’s inventory listing, and
were not properly tagged as state equipment, when applicable.  At the time these purchases were
made, state purchasing procedures required all equipment items costing $1,000 or more to be
tagged as state property.  Therefore, highway patrol officials in Unicoi County violated state
purchasing policies and procedures, circumvented central office fiscal controls, and failed to
properly safeguard state assets.

According to City of Erwin “Year-to-Date Account Analysis” reports for the period July
1994 (when the City of Erwin began keeping accounting records for the THP account) through
August 9, 1999 (the last payment through the THP account before activity was halted by the
Department of Safety), 1,461 deposits totaling $112,607.14 represented court-directed payments
in resolution of minor traffic violations and payments arranged through plea agreements in
resolution of more serious violations (driving under the influence of alcohol, reckless driving,
and possession of illegal drugs.)  These reports list the name of the person paying money to the
account or “THP” (for consolidated deposits) and the amount of each deposit.  Individually listed
payments to the THP account ranged from $5 to $1,700.  Other deposits into the THP account
consisted of reimbursements for personal purchases totaling $75.47 and a transfer from the
Washington County THP account totaling $3,200.  The total amount deposited into the account
was $115,882.61.

The review of THP account records also determined that expenditures totaling
$110,732.96 were made through the THP account.  The account records listed the remaining
balance at August 9, 1999, as $5,535.15 ($385.50 more than the difference between total
deposits and total expenditures). Officials responsible for this improper practice could not
explain the reason for this difference.  On April 10, 2000, the remaining balance of $5,535.15
was remitted to the state’s general fund.  Excluding purchases related to consumable items,
building materials, and services, $88,573.61 was expended for equipment items.  These
equipment items included cameras, camcorders, mobile recording systems, law enforcement
equipment items (guns, handcuffs, flashlights, utility belts and accessories, boots, rain gear,
sunglasses), computer hardware, computer software, fax machines, copiers, phones, cassette
recorders, and office items (staplers, tape dispensers, bookcases, desk organizers, wastebaskets,
coffee makers, and a vacuum cleaner).
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The consumable items purchased included coffee, coffee filters, sugar, creamer, soft
drinks, and office supplies.  The building materials purchased related to the renovation of office
space provided to the highway patrol by the City of Erwin.  The services purchased included
paging, office cleaning, phone, and electric.  The majority of expenditures through the account
related to items requested and used by highway patrol officers in Unicoi County.  The remaining
expenditures related to items requested and used by the law enforcement agencies mentioned
above.  The highway patrol sergeant in Unicoi County approved all expenditures from the
account.

Equipment items totaling $11,056.45 (12.5%) could not be located during an inventory
conducted by the auditors in September 1999.  Most of the purchased equipment items related to
official law enforcement job responsibilities.  None of these expenditures were proper.
However, the review disclosed 11 purchases totaling $1,675.82 that were of a particularly
questionable nature.  These purchases consisted of unauthorized repair work on a THP vehicle
($591.42), two separate instances in which THP vehicles were washed and waxed ($105 total),
an advertisement for the highway patrol in a local softball program ($34), a Christmas floral
arrangement for the individual who collected the court-directed payments as a favor to the court
($75), a potted plant ($48.50), four plaques containing the highway patrol logo ($99.60), two
separate purchases for picture framing materials and labor ($228.36 total), one “Action Hourly
Train Clock” ($59.95), and a vacuum cleaner ($433.99).

Department of Safety internal auditors conducted a similar review in April 1993 after
being notified that Mr. Ralph Marlowe, then a Tennessee Highway Patrol sergeant in Unicoi
County and currently the Unicoi County sheriff, had obtained and cashed three checks totaling
$6,390 from the Unicoi County Trustee.  According to the review, these checks were converted
to money orders to purchase a video camera system to be used by highway patrol officers in
Unicoi County.  The internal auditors determined that Sergeant Marlowe had not followed proper
procedures in processing these checks and acquiring the video camera system.  At that time,
payments in lieu of fines were collected by the county clerk’s office, deposited by the county
trustee’s office in a county revenue account, and expended through checks written by the county
executive’s office.  However, the 1993 review did not address the establishment of the
unauthorized account.

Following the department’s review in 1993, the department’s fiscal director sent a
memorandum to all section heads and district captains that stated that whenever gifts or donated
funds are given to the Department of Safety, such funds must be forwarded immediately to the
Cashiers’ Section of the Department of Safety.  The memorandum, dated May 26, 1993, further
stated that under no circumstance may an individual accept such payments and spend such funds
without adhering to the above mentioned guidelines.  The memorandum did not specifically
address the mischaracterization of payments in lieu of court-imposed fines as “donations” or the
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impropriety of accepting such payments by department staff.  Additionally, the memorandum did
not specifically address the impropriety of opening and maintaining an unauthorized account.

The action taken by Department of Safety officials in May 1993 to communicate to the
eight district captains the impropriety of not remitting funds to the department and
inappropriately purchasing items outside department guidelines, failed to stop the practice in
Unicoi County and three other Fifth District counties.  One of the reasons for this failure was that
the department’s fiscal officers and internal audit staff did not follow-up on the review and
ensure that the memorandum was properly communicated.  State auditors confirmed that similar
accounts were established in Johnson County, Carter County, and Washington County.  The
highway patrol captain responsible for Fifth District highway patrol operations at the time, Mr.
Gaines Ferguson (retired), stated that he did not remember receiving the May 26, 1993,
memorandum.  Whether Fifth District highway patrol officials disregarded the May 1993
memorandum or never received it, highway patrol leadership responsible for operations in the
four counties from the sergeant to captain levels lacked sound judgement in condoning the
practice.  After becoming aware of the THP account in Unicoi County, Captain Ferguson should
have taken immediate action to determine that the operation of the account complied with
department procedures and state law.  In addition, the individuals responsible for the account did
not seek advice from the department’s fiscal director.  This lack of inquiry was likely because
they knew that such an unauthorized account would not be condoned.

Opinion Number U91-80, issued by the Office of the State Attorney General on May 29,
1991, addresses the propriety of resolving law enforcement citations through court-directed
payments in lieu of court-imposed fines.  According to that Opinion, a general sessions judge
does not have authority to order a defendant to make a contribution of money to a designated
entity.  Furthermore, based on a review of the Code of Judicial Conduct, a judge who directs a
defendant to make a contribution to a designated entity may be in violation of the ethical
standards for Tennessee’s judges.

The Court of the Judiciary is the body that determines whether a judge has violated these
standards.  The code is designed to provide guidance to judges and to provide structure for
regulating conduct through disciplinary agencies, not to impose civil or criminal liability
(Preamble to Rule 10, Rules of the Supreme Court).  The Court of the Judiciary determines
whether disciplinary action is appropriate, and the degree of discipline it will impose, through a
reasonable and reasoned application of the code.  On May 23, 2000, we presented our findings to
the Court of the Judiciary General Counsel.
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On June 20, 2000, the Office of the State Attorney General issued Opinion Number 00-
114, addressing whether a city judge has jurisdiction to dispose of criminal charges in exchange
for voluntary contributions.  This opinion is consistent with the related opinion issued nine years
earlier.  According to this opinion, the Tennessee Code Annotated, Section 6-21-502(a) does not
extend to a city judge the power to collect a voluntary contribution of any kind in exchange for
dismissal of a pending charge and such activity would be beyond the statutory authority and
jurisdiction of a city court judge and illegal.

The activities described above diverted city, county, and state fine and court cost revenue
to the unauthorized THP account.  Fines and court costs associated with the types of violations
discussed above (non-moving and moving traffic violations, driving under the influence, and
possession of an illegal drug) are divided among the city, county, and state according to the type
of offense.  The loss of revenue to city, county, and state entities as a result of accepting these
payments is not easily calculated because the general sessions judges have the discretion to order
payment of the fine or dismiss the citation with no assessed fine.  Moreover, the judge’s
discretion extends to setting the amount of a fine, within specified statutory limits.  Unless each
offender who made a payment to the THP account in lieu of paying fines and court costs is
brought into court to properly settle his or her citation without the payment option, we cannot
determine the amount of lost revenue to the state.  It should be noted that the rule of Double
Jeopardy would prevent reassessment of the violations.

As stated above, our review of account documentation disclosed that 1,461 deposits to
the THP account represented court-directed payments in resolution of minor traffic violations
and payments arranged through plea agreements in resolution of more serious violations (driving
under the influence, reckless driving, and possession of illegal drugs).  However, if each of these
citations would have resulted in a judgment requiring the payment of a fine totaling $110 (the
amount designated for minor traffic violations), the amount of loss to county and state entities is
estimated to be  $160,710 (1,461 x $110).

According to Captain Gerald Allen, Director of Internal Affairs, Department of Safety,
department management is considering appropriate disciplinary action against the highway patrol
officers involved with the establishment and use of the Unicoi County THP account.  However,
he stated that the THP sergeant responsible for operations in Unicoi County, Mr. Craig Masters,
was on extended sick leave and that disciplinary action would not be taken until he returned to
work.  Captain Allen further stated that two of the highway patrol officers in Unicoi County had
resigned their positions with the department effective January 12, 2000, and February 5, 2000,
after they accepted job offers elsewhere.

Investigators referred this matter to the Office of the District Attorney General, First
Judicial District, in December 1999.  According to a March 18, 2000, press release issued by the
Office of the District Attorney General, First Judicial District, General Crumley decided not to
pursue criminal prosecution against anyone associated with the matter because of a lack of
criminal intent and the perpetuation of the the practice by former district attorney general.
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On August 24, 1999, the Division of State Audit also received information from a Unicoi
County resident regarding the collection of THP account payments by CCS/MidSouth Court
Services (hereinafter referred to as MidSouth).  MidSouth is a private for-profit organization that
provides defensive driving instruction and probation monitoring services.  The review of this
matter determined that staff of MidSouth assisted in the collection of payments in lieu of court
fines as a favor to the court without compensation.  We did not find that MidSouth staff acted
improperly.  However, the review also noted deficiencies in the Department of Safety’s process
for approving driving schools.  These deficiencies are unrelated to the improper collection and
expenditure practice discussed above.

Details of the review of these issues, including the involvement of TWRA personnel, and
recommendations to correct deficiencies are detailed in the report. 

Sincerely,

John G. Morgan
Comptroller of the Treasury

JGM/trs

CC:  Ms. Cornelia A. Clark, Administrative Director
        Administrative Office of the Courts

        Mr. James W. Kirby, Executive Director
        District Attorneys General Conference



State of Tennessee

A u d i t   H i g h l i g h t s
Comptroller of  the Treasury                                Division of State Audit

Special Report
Department of Safety

Collection of Payments from Defendants in Lieu of Court Fines and
Establishment of an Unauthorized Tennessee Highway Patrol

Equipment Account in Unicoi County
September 2000

REVIEW OBJECTIVES

The objectives of the review were to determine the nature and extent of any impropriety relating to the
establishment and use of the Tennessee Highway Patrol (THP) account; to conduct an inventory to
determine possession and use of items purchased through the THP account; to determine the propriety of
resolving law enforcement citations through court-directed payments in lieu of court-imposed fines; to
determine management’s knowledge of the establishment and operation of the THP account and actions
taken; to provide our findings to management of the Department of Safety and the Tennessee Wildlife
Resources Agency; and to report our findings to the Office of the State Attorney General, the Office of
the District Attorney General, First Judicial District, the Administrative Office of the Courts, and the
Tennessee District Attorneys General Conference.

RESULTS OF THE REVIEW

On July 13, 1999, the Honorable Joe Crumley, District Attorney General, First Judicial District, notified
this office of an unauthorized account maintained by the City Recorder of Erwin, Tennessee, to benefit
Department of Safety highway patrol personnel in that area.  The city recorder maintained the money
received on behalf of the highway patrol in a designated account within the city’s general fund.  This
designated bookkeeping account was initially identified in the city’s general fund ledger as the “DUI
Enforcement Fund” and was later changed to “Due to Tennessee Highway Patrol.”  Hereinafter, the
account will be referred to as the THP account (meaning money was collected by the Erwin City
Recorder, deposited in the city’s general fund, and specifically earmarked for use by the highway patrol).
The THP account was first established with county officials in 1992 and was transferred to the City of
Erwin in 1994.

According to General Crumley, the main source of revenue for this account was derived from payments
made by defendants appearing in the Unicoi County General Sessions Court relative to citations written
by highway patrol officers assigned to Unicoi County. General Crumley referred to these payments as
“donations.” In fact, the only apparent reason the defendants made these payments was to avoid paying
court-imposed fines.  In this report, these payments will be identified as what they were:  payments made
in lieu of court fines.  He said that the collected money was then used to purchase video cameras that
mount inside patrol vehicles and other items.  General Crumley requested that our office review the
matter in collaboration with the Tennessee Bureau of Investigation.



The auditors determined that besides the involvement of Tennessee Highway Patrol officers, the local
sheriff’s department, the local police department, and Tennessee Wildlife Resources Agency (TWRA)
officers assigned to Unicoi County also requested and used items purchased through the THP account.
Therefore, the Division of State Audit reviewed the matter in collaboration with internal audit staff of the
Department of Safety and the TWRA, internal affairs investigators with the Department of Safety, and
Tennessee Bureau of Investigation staff.

According to Mr. David Crockett, then District Attorney General, he approved the establishment of the
THP account to enhance the efforts of local law enforcement agencies.  Mr. Crockett stated that he was
not aware of any state statute prohibiting the practice but that in retrospect, he probably should have
researched the matter before authorizing the establishment of the account.  He acknowledged that he did
not consult the District Attorneys General Conference, the Department of Safety, the Department of
Finance and Administration, or the Comptroller’s Office for guidance before initiating the practice.

The General Sessions Judge in Unicoi County, Honorable David Shults, stated that approximately six to
seven years ago he attended a meeting with Mr. Kent Garland, then an assistant district attorney; Mr.
Ralph Marlowe, then the highway patrol sergeant responsible for operations in Unicoi County; and
representatives of the local police department and local sheriff’s department to discuss establishing the
THP account.  He confirmed that he agreed to dismiss minor traffic violations with compliance (such as
presentation of a valid driver’s license, proof of tag renewal, or other relevant document) and a $25
payment to the THP account and to accept plea agreements (arranged by the district attorney’s office or a
highway patrol officer) that included these payments to the THP account.  Judge Shults stated that he did
not realize the practice was inappropriate or violated any state law or standard of conduct.

A summary of our findings is presented below.

• The Unicoi County THP account (and three similar accounts discovered during the review as being
established in other First Judicial District counties) was not authorized pursuant to Tennessee Code
Annotated Section 9-4-302.  Thus, based on presently available information, the Unicoi County
general sessions judge, the First Judicial District attorney general at the time, the Erwin city recorder,
and highway patrol officials in the district acted outside the scope of their authority to establish the
account, collect revenue for deposit into the account, and make purchases through the account.

• Highway patrol officials in Unicoi County violated state purchasing policies and procedures,
circumvented central office fiscal controls, and failed to properly safeguard state assets.  The
purchases were not made through the Department of Safety’s authorized purchasing procedures, were
not included in the department’s inventory listing, and were not properly tagged as state equipment,
when applicable.

• According to City of Erwin “Year-to-Date Account Analysis” reports for the period July 1994 (when
the City of Erwin began keeping accounting records for the THP account) through August 9, 1999
(the last payment through the THP account before activity was halted by the Department of Safety),
1,461 deposits totaling $112,607.14 represented court-directed payments in resolution of minor traffic
violations and payments arranged through plea agreements in resolution of more serious violations
(driving under the influence of alcohol, reckless driving, and possession of illegal drugs.)

• The review of THP account records also determined that expenditures totaling $110,732.96 were
made through the THP account.   $88,573.61 was expended for equipment items.  Equipment totaling
$11,056.45 could not be located during an inventory conducted by auditors in September 1999.
Expenditures totaling $1,675.82 were of a particularly questionable nature.



The activities described above diverted city, county, and state fine and court cost revenue to the
unauthorized THP account.  Fines and court costs associated with the types of violations discussed above
(non-moving and moving traffic violations, driving under the influence, and possession of an illegal drug)
are divided among the city, county, and state according to the type of offense.  The loss of revenue to city,
county, and state entities as a result of accepting these payments is estimated to be  $160,710.

Opinion Number U91-80, issued by the Office of the State Attorney General on May 29, 1991, addresses
the propriety of resolving law enforcement citations through court-directed payments in lieu of court-
imposed fines.  According to that Opinion, a general sessions judge does not have authority to order a
defendant to make a contribution of money to a designated entity.  Furthermore, based on a review of the
Code of Judicial Conduct, a judge who directs a defendant to make a contribution to a designated entity
may be in violation of the ethical standards for Tennessee’s judges.

Department of Safety officials headquartered in Nashville had previously conducted a similar review in
April 1993.  A review by the department’s internal audit at that time, revealed that Mr. Ralph Marlowe,
then a Tennessee Highway Patrol Sergeant in Unicoi County and currently the Unicoi County Sheriff, had
acquired equipment through funds from the Unicoi County Trustee.  The 1993 review did not address the
establishment of the unauthorized account. The department’s fiscal director, Mr. Bill Hedge, sent out a
memorandum notifying section heads and district captains that such funds should be forwarded to the
department’s cashier.  However, the efforts of the fiscal director and internal audit fell short in ensuring
that the improprieties of such activity were appropriately communicated.  Furthermore, the THP district
captain, at the time, did not receive the memorandum or failed to comply with it’s stated guidelines.

 According to Captain Gerald Allen, Director of Internal Affairs, Department of Safety, department
management is considering appropriate disciplinary action against the highway patrol officers involved
with the establishment and use of the Unicoi County THP account.  However, he stated that the THP
sergeant responsible for operations in Unicoi County, Mr. Craig Masters, was on extended sick leave and
that disciplinary action would not be taken until he returned to work.  Captain Allen further stated that
two of the highway patrol officers in Unicoi County had resigned their positions with the department
effective January 12, 2000, and February 5, 2000, after they accepted job offers elsewhere.

This matter was referred to the Office of the District Attorney General, First Judicial District, in
December 1999.  According to a March 18, 2000, press release issued by the Office of the District
Attorney General, First Judicial District, General Crumley decided not to pursue criminal prosecution
against anyone associated with the matter because of a lack of criminal intent and the perpetuation of the
practice by the former district attorney general.

“Audit Highlights” is a summary of the audit report.  To obtain the complete audit report, please contact

Comptroller of the Treasury, Division of State Audit
1500 James K. Polk Building, Nashville, TN  37243-0264

(615) 741-3697

Special investigations are available on-line at www.comptroller.state.tn.us/sa/reports/index.html.
For more information about the Comptroller of the Treasury, please visit our Web site at www.comptroller.state.tn.us.
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Department of Safety
Collection of Payments from Defendants in Lieu of Court Fines and

Establishment of an Unauthorized Tennessee Highway Patrol
Equipment Account in Unicoi County

August 2000

INTRODUCTION

ORIGIN OF THE REVIEW

On July 13, 1999, the Honorable Joe Crumley, District Attorney General, First Judicial
District, notified this office of an unauthorized account maintained by the City Recorder of
Erwin, Tennessee, to benefit Department of Safety highway patrol personnel in that area.  The
city recorder maintained the money received on behalf of the highway patrol in a designated
account within the city’s general fund.  This designated bookkeeping account was initially
identified in the city’s general fund ledger as the “DUI Enforcement Fund” and was later
changed to “Due to Tennessee Highway Patrol.”  Hereinafter, the account will be referred to as
the THP account (meaning money was collected by the Erwin City Recorder, deposited in the
city’s general fund, and specifically earmarked for use by the highway patrol).

According to General Crumley, the main source of revenue for this account was derived
from payments made by defendants appearing in the Unicoi County General Sessions Court
relative to citations written by highway patrol officers assigned to Unicoi County. General
Crumley referred to these payments as “donations.” In fact, the only apparent reason the
defendants made these payments was to avoid paying court-imposed fines.  In this report, these
payments will be identified as what they were: payments made in lieu of court fines.  He said
that the collected money was then used to purchase video cameras that mount inside patrol
vehicles and other items.  General Crumley requested that our office review the matter in
collaboration with the Tennessee Bureau of Investigation.

During our review, it was determined that the local sheriff’s department, the local police
department, and Tennessee Wildlife Resources Agency staff assigned to Unicoi County also
requested and used items purchased through the THP account.  Therefore, our office reviewed
the matter in collaboration with internal audit staff of the Department of Safety and the
Tennessee Wildlife Resources Agency, internal affairs investigators with the Department of
Safety, and Tennessee Bureau of Investigation staff.
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OBJECTIVES OF THE REVIEW

The objectives of the review were

• to determine the nature and extent of any impropriety relating to the establishment
and use of the THP account;

• to conduct an inventory to determine possession and use of items purchased through
the THP account;

• to determine the propriety of resolving law enforcement citations through court-
directed payments in lieu of court-imposed fines;

• to determine management’s knowledge of the establishment and operation of the THP
account and actions taken;

• to provide our findings to management of the Department of Safety and the
Tennessee Wildlife Resources Agency; and

• to report our findings to the Office of the State Attorney General, the Office of the
District Attorney General, First Judicial District, the Administrative Office of the
Courts, and the Tennessee District Attorneys General Conference.

SCOPE OF THE REVIEW

The review included interviews with relevant current and former staff of the Department
of Safety, including highway patrol central office officials in Nashville, Fifth District highway
patrol officials in Fall Branch, and highway patrol officers assigned to Unicoi County.
Interviews were also conducted with staff of the Tennessee Wildlife Resources Agency
(TWRA), including current and former TWRA officers assigned to Unicoi County, and
management officials in Morristown and Nashville.  Furthermore, interviews were conducted
with current and former staff of the Office of the District Attorney General, First Judicial
District; officials with Erwin City government and Unicoi County government; and the Unicoi
County general sessions judge.

We reviewed City of Erwin “Year-to-Date Account Analysis” reports for the period July
1994 (when the City of Erwin began keeping accounting records for the THP account) through
August 9, 1999 (the last payment through the THP account before activity was halted by
Department of Safety officials).  On September 14, 1999, we conducted a physical inventory of
equipment items purchased through the THP account.

Investigators also reviewed in-car videotapes of highway patrol officers assigned to
Unicoi County to determine if the officers improperly solicited payments to the THP account
during roadside stops.
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DETAILS OF THE REVIEW

As detailed below, our review focused on two major issues: 1) determining the nature and
extent of any impropriety relating to the establishment and use of the THP account; and 2)
determining the propriety of resolving law enforcement citations through court-directed
payments in lieu of court-imposed fines.

I. THE THP ACCOUNT

Origin

In a November 2, 1999, interview, Mr. David Crockett, former District Attorney General,
First Judicial District, stated that sometime in 1991 or 1992 he and one of his assistants, Mr.
Kent Garland, attended a District Attorneys General Conference seminar somewhere in
Tennessee.  He said that a speaker from Texas addressed the establishment of video equipment
accounts to enhance the efforts of local law enforcement.  According to Mr. Crockett, Mr.
Garland expressed a desire to coordinate with local law enforcement agencies and general
sessions judges in the First Judicial District counties he represented (Johnson County and Unicoi
County) to establish such accounts.  Mr. Crockett stated that he gave his approval for Mr.
Garland to pursue establishing the accounts.

Mr. Crockett said that it was his original understanding the accounts would be used to
purchase video cameras for local law enforcement vehicles but that he was aware that the Unicoi
County THP account evolved into a means of purchasing other equipment items.  He stated that
he did not approve purchases and that he did not know the nature of all the purchases made
through the account.  However, Mr. Crockett said that as long as the purchases related to law
enforcement enhancement, he would not have considered the purchases to be inappropriate.

In an October 6, 1999, interview conducted by investigators, Mr. Garland confirmed the
same explanation provided by Mr. Crockett concerning the establishment of the equipment
account.  Mr. Garland added that while the video equipment account concept was discussed with
all assistant district attorneys representing the First Judicial District without dissent, some
assistants did not pursue establishing the accounts in counties that they represented.

In an October 5, 1999, interview conducted by investigators, the General Sessions Judge
in Unicoi County, Honorable David Shults, stated that approximately six to seven years ago he
attended a meeting with Mr. Garland; Mr. Ralph Marlowe, then the highway patrol sergeant
responsible for operations in Unicoi County; and representatives of the local police department
and the local sheriff’s department to discuss establishing the THP account.  He confirmed that he
agreed to dismiss minor traffic violations with compliance (such as presentation of a valid
driver’s license, proof of tag renewal, or other relevant document) and a $25 payment to the THP
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account.  He further acknowledged agreeing to accept plea agreements (arranged by the district
attorney’s office or a highway patrol officer) that included payments to the THP account.

As stated above, although those associated with the practice used the term “donation” to
characterize the nature of the payments, the only apparent reason the defendants made these
payments was to avoid paying court-imposed fines.  In this report, these payments will be
identified as what they were: payments made in lieu of court fines.

Mr. Crockett stated that he was not aware of any state law prohibiting the establishment
of such an account and that he was not aware of any state law or Rules of Professional Conduct
that prohibited a general sessions judge from directing such payments.  He stated that he never
thought the practice might be considered inappropriate.  Mr. Crockett acknowledged that he did
not consult the District Attorneys General Conference, Department of Safety, Department of
Finance and Administration, or the Comptroller’s Office for guidance before initiating the
practice but stated that in retrospect he probably should have researched the law before
authorizing the establishment of the accounts.  Furthermore, during a November 8, 1999,
telephone discussion, Judge Shults stated that he did not realize the practice was inappropriate or
violated any state law or standard of conduct.  During a July 12, 1999, interview conducted by
investigators, Judge Shults stated that he remembered hearing about General Crumley
questioning the practice shortly after becoming district attorney general, but that he did not hear
of any opposition to the practice.

During our review of the THP account established in Unicoi County, we discovered
similar accounts established in three other First Judicial District counties (Johnson County,
Carter County, and Washington County).  These equipment accounts are also addressed in this
report.

Review of Similar Activity in 1993

In April 1993, the Division of State Audit was notified that Mr. Ralph Marlowe, then a
Tennessee Highway Patrol sergeant in Unicoi County and currently the Unicoi County sheriff,
had obtained and cashed three checks totaling $6,390 the Unicoi County Trustee.  According to a
1993 review conducted by the Department of Safety’s Director of Internal Audit, Mr. Bernard
Pickney, these proceeds were then converted to money orders by Mr. Marlowe to purchase a
video camera system to be used by the highway patrol office in Unicoi County.  The
department’s review determined that Sergeant Marlowe had not followed proper procedures in
processing these checks and acquiring the video camera system.  At that time, payments in lieu
of fines were collected by the County Clerk’s Office, deposited by county trustee’s office in a
county revenue account, and expended through checks written by the county executive’s office.
However, the 1993 review did not address the establishment of unauthorized account.

A May 26, 1993, memorandum from Mr. Bill Hedge, the department’s fiscal director, to
all section heads and district captains stated that whenever gifts or donated funds are given to the
Department of Safety, such funds must be forwarded immediately to the Cashiers’ Section of the
Department of Safety.  (See Exhibit A.)  The memorandum further stated that under no
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circumstance may an individual accept such payments and spend such funds without adhering to
the guidelines mentioned above.  The memorandum did not specifically address the
mischaracterization of payments in lieu of court-imposed fines as “donations” or the impropriety
of accepting such payments by department staff.

In our October 5, 1999, interview, Sheriff Marlowe stated that he remembered meeting
with Mr. Pickney about the activity but that he was never told the practice was inappropriate or
to discontinue the practice.  He stated that he thought the nature of Mr. Pickney’s review related
to the conversion of checks to money orders in order to purchase the video camera system, not
the establishment of a locally controlled equipment account.  Sheriff Marlowe stated that he
never received a copy of the May 26, 1993, memorandum communicating the prohibition of the
practice.  Furthermore, he said that his supervisor at the time, Fifth District Captain Gaines
Ferguson, never communicated to him that the account violated state law and department policy
or that the use of the account was improper.

In an October 25, 1999, interview conducted by investigators, Captain Ferguson (retired)
stated that he did not remember receiving the May 26, 1993, memorandum, being informed that
the account was improper, or being instructed to close the account.  He acknowledged that he
was aware of the equipment account established in Unicoi County but stated that it was his
understanding that all payments were sent to department officials in Nashville.  He stated that if
he had known the account was exclusively controlled and operated by highway patrol staff under
his command, he would have immediately stopped the practice and closed the account.

The action taken by Department of Safety officials in May 1993 to communicate to the
eight district captains the impropriety of not remitting funds to the department and
inappropriately purchasing items outside department guidelines failed to stop the practice in
Unicoi County and other Fifth District counties.  As noted above, during our review of the THP
account established in Unicoi County, we discovered that similar accounts were established in
Johnson County, Carter County, and Washington County.  Whether Fifth District highway patrol
officials disregarded the May 1993 memorandum or never received the memorandum, highway
patrol leadership responsible for operations in the four counties from the sergeant to captain
levels lacked sound judgement in condoning the practice.  After becoming aware of the THP
account in Unicoi County, Captain Ferguson should have taken immediate action to confirm that
the operation of the account complied with department procedures and state law.  In addition, the
individuals responsible for the account did not seek the advice of the department’s fiscal director.
This lack of inquiry was likely because they knew that such an unauthorized account would not
be condoned.

Revenue Sources

Mr. Garland stated to investigators that revenue was generated for the equipment account
through court-directed payments for minor traffic violations and as part of court-approved plea
agreements negotiated by the district attorney’s office for more serious offenses (driving under
the influence and possession of illegal drugs).
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According to Mr. Garland, there had to be some question of impairment or weakness in
the case (no breath or blood alcohol test taken or a question concerning an officer’s actions in
relation to stop, frisk, or search procedures) before he would consider amending charges with a
plea agreement.   He said that in those cases he would tell the defendants that he would amend
the charges but that he expected them to make a payment to the THP account as part of the plea
agreement.  Mr. Garland stated that a representative of the district attorney’s office was typically
not present in general sessions court on Fridays because that day was set aside to resolve minor
traffic citations.  He stated that on those days highway patrol officers negotiated plea agreements
for minor traffic violations resulting in payments to the account.

A review of general sessions court cases by investigators disclosed that plea agreements
resulted in payments to the THP account ranging from $25 to $1,700.  Documentation noted that
23 plea agreements were entered with defendants paying $500 or more to the account.  (See
Exhibit C.)  Based on information developed by investigators, an assistant district attorney
negotiated all six plea agreements of $1,000 or greater.

In an October 5, 1999, interview conducted by investigators, Honorable David Shults, the
General Sessions Judge in Unicoi County, confirmed that he dismissed minor traffic violations
with compliance (such as presentation of a valid driver’s license, proof of tag renewal, or other
relevant document) and a $25 payment to the THP account.  The designated fine for minor traffic
citations issued in Unicoi County was $110.  He further stated that he accepted plea agreements
(arranged by the district attorney’s office or a highway patrol officer) that included payments to
the equipment account.  Judge Shults said that he approved the plea agreements because all
parties involved (the prosecution and defense) had negotiated the agreements and felt satisfied
with the proposed resolution.

Our review of City of Erwin “Year-to-Date Account Analysis” reports for the period July
1994 (when the City of Erwin began keeping accounting records for the THP account) through
August 9, 1999 (the last payment through the THP account before activity was halted by the
Department of Safety), disclosed that 1,461 deposits totaling $112,607.14 represented court-
directed payments in resolution of minor traffic violations and payments arranged as part of plea
agreements in resolution of more serious violations (driving under the influence, reckless
driving, and possession of illegal drugs).  (See Exhibit B.)  These reports list the name of the
person paying money to the account or “THP” (for consolidated deposits) and the amount of
each deposit.  Individually listed payments to the THP account ranged from $5 to $1,700.  Other
deposits into the THP account consisted of reimbursements for personal purchases totaling
$75.47 and a transfer from the Washington County THP account totaling $3,200.  The total
amount of deposits into the account was $115,882.61.

As stated above, these deposits were actually made to the City of Erwin general fund and
specifically earmarked for use by the Unicoi County highway patrol office.  The nature and
extent of court-directed payments for minor traffic violations and payments arranged as part of
plea agreements are discussed in Section 2 of this report.
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Accounting

In our October 5, 1999, interview, Sheriff Ralph Marlowe, the Tennessee Highway Patrol
sergeant in Unicoi County at the time the THP account was established, stated that when the
account was established sometime in 1992, the Unicoi county clerk maintained the accounting
records.  At that time, payments were collected by the county clerk’s office, deposited by the
county trustee’s office in a county revenue account, and expended through checks written by the
county executive’s office.  He stated that sometime in 1993, the accounting function was
transferred from the county to the city (the Erwin city recorder’s office) because the county
placed any money remaining in the account at the end of the fiscal year into the county’s general
fund.  Thus, any funds remaining in the account at fiscal year end were absorbed by the county
(in the general fund) and no longer available to the highway patrol.  He stated that sometime in
1993, he discussed this problem with the City of Erwin Chief of Police, Mr. Jim Hicks, who
informed him that the city maintained a similar account (called the DUI fund) and that highway
patrol funds generated through payments in lieu of court fines could be placed in a city account
without reverting money to the city’s general fund at the end of the fiscal year.  Sheriff Marlowe
stated that he then coordinated with the Erwin City Recorder, Ms. Doris Hensley, to have the
THP account moved from the county to the city.

Sheriff Marlowe stated that the review of the account conducted by department officials
in April 1993 did not influence his decision to transfer the accounting function from the county
to the city in July 1994.  He stated that his decision to transfer the accounting function from the
county to the city was based on the flexibility of the city recorder’s office in allowing unused
funds to be available to the highway patrol office across fiscal years.  Although it served to give
the appearance that the account had been closed and the use of such an account had been
discontinued, the collection and use of payments in lieu of court fines continued.  The accounting
function for the account was merely transferred from a county entity to a city entity.  It should be
noted that according to account analysis reports provided by officials with the Unicoi County
Executive’s Office, the county maintained the accounting function for this THP account during
the period November 30, 1991, through June 30, 1994.  These reports list collected money
totaling $31,579 and expenditures totaling $7,565.  According to Ms. Linda Clowers, the
Assistant to the Unicoi County Executive, the remaining money totaling $24,014 reverted to the
county’s general fund account.

In our October 12, 1999, interview, Ms. Doris Hensley, Erwin City Recorder, stated that
sometime in 1993, the district attorney general at the time, Mr. Crockett, and his assistant, Mr.
Garland, requested her to maintain the accounting records for the THP account.  She stated that
she expressed apprehension about maintaining accounting records for a state account and told
Mr. Crockett that she would need written authorization before she could comply with his request.
According to Ms. Hensley, Mr. Crockett assured her that he had researched the matter, that
similar accounts were being utilized throughout the nation, that the practice had been described
in detail at a National District Attorneys General Conference, and that it would be appropriate for
her to provide accounting services relative to the account.  Ms. Hensley stated that based on Mr.
Crockett’s verbal assurance of the propriety of the account, she agreed to maintain the
accounting records.  The first entry in city-maintained accounting records relative to the THP
account occurred on July 1, 1994.
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Regarding moving the accounting function for the THP account from the county to the
city sometime in 1993, Mr. Crockett stated in our November 2, 1999, interview that he did not
have a specific memory of being involved with the change.  When informed that Ms. Hensley
had stated that he had requested her to take over accounting responsibilities and assured her of
the account’s appropriateness, Mr. Crockett again stated that he did not have a specific memory
of discussing the account with Ms. Hensley but that he had no reason to doubt her representation.

Ms. Hensley explained the accounting process as follows:  1) a THP officer or other court
representative would collect the payments in the court room and issue a receipt to the person
making the payment; 2) a THP officer would bring the receipt book and collected money to the
city recorder’s office; 3) a representative of the city recorder’s office would count the money and
issue a receipt to the THP officer; 4) the money would then be deposited into the city’s general
fund earmarked “due to THP.”  Ms. Hensley stated that on rare occasions her office would
collect money from an individual directly and issue a receipt.  She further stated that sometimes
money was mailed directly to her office or to the county clerk’s office.  She stated that in those
instances, she would write a receipt and mail it to the individual.

Ms. Hensley said that she did not control the spending of the money, only the accounting
function, through the city’s detailed accounting records.  She said that the highway patrol
sergeant approved purchases and that other than ensuring that purchase requests were filled and
documentation to support the purchases was obtained, she did not scrutinize the nature of the
purchases.  Purchases were made with a City of Erwin check signed by Ms. Hensley and the City
of Erwin mayor.

Based on interviews, the THP sergeant assigned to Unicoi County was responsible for
approving all purchases through the account, including purchases made for other local law
enforcement agencies.  According to the THP sergeant responsible for operations in Unicoi
County, Mr. Craig Masters, and the former THP sergeant assigned to Unicoi County, Mr. Ralph
Marlowe, this approval process involved a discussion with the City of Erwin Chief of Police, Mr.
Jim Hicks, concerning the need for the requested item.  They further stated that Chief Hicks was
responsible for tracking collected revenue and expended funds.  Chief Hicks confirmed that he
tracked collected revenue and expended funds and that the Unicoi County highway patrol
sergeant approved all purchases through the account.

Purchases

According to City of Erwin  “Year-to-Date Account Analysis” reports for the period July
1994 (when the City of Erwin began keeping accounting records for the THP account) through
August 9, 1999 (the last payment through the THP account before activity was halted by the
Department of Safety), expenditures totaling $110,732.96 were made through the THP account.
Generally, sales taxes were not paid for the purchased items.  The account records listed the
remaining balance at August 9, 1999, as $5,535.15 ($385.50 more than the difference between
total deposits and total expenditures).  Officials responsible for this improper practice could not
explain the reason for this difference.  On April 10, 2000, the remaining balance of $5,535.15
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was remitted to the state’s general fund.  Excluding purchases related to consumable items,
building materials, and services, $88,573.61 was expended for equipment items.  These
equipment items included cameras, camcorders, mobile recording systems, law enforcement
equipment items (guns, handcuffs, flashlights, utility belts and accessories, boots, rain gear,
sunglasses), computer hardware, computer software, fax machines, copiers, phones, cassette
recorders, and office items (staplers, tape dispensers, bookcases, desk organizers, wastebaskets,
coffee makers, and a vacuum cleaner).

The consumable items purchased included coffee, coffee filters, sugar, creamer, soft
drinks, and office supplies.  The building materials purchased related to the renovation of office
space provided to the highway patrol by the City of Erwin.  The services purchased included
paging, office cleaning, phone, and electric.

Equipment items totaling $11,056.45 (12.5%) could not be located during an inventory
conducted by the auditors in September 1999.  Most of the purchased equipment items related to
official law enforcement job responsibilities.  None of the expenditures were proper.  However,
the review disclosed 11 purchases totaling $1,675.82 that were of a particular questionable
nature.

Items That Could Not Be Located

On September 14, 1999, we conducted a physical inventory, in collaboration with
Department of Safety internal audit and internal affairs staff and Tennessee Wildlife Resources
Agency internal audit staff, to determine the possession and use of the items purchased through
the THP account during the period July 1994 through August 9, 1999.  The cost of these items
totaled $88,573.51.  Of this amount, we could not locate items totaling $11,056.45 (12.5%).
These equipment items included nine cameras ($1,259.91), one mobile video system
($4,497.54), one camcorder ($679.97), one printer ($299), a used computer ($1,000), a radio
scanner ($349.99), and other accessory items ($2,970.04), such as wireless microphones, a utility
belt, and a seat organizer.  (See Exhibit D.)

According to Sergeant Craig Masters, the highway patrol sergeant who replaced former
Sergeant Ralph Marlowe in 1998 as the officer responsible for operations in Unicoi County, the
scanner stopped working properly and was thrown out, the used computer was traded in for a
new computer, and the mobile video system was either traded for a newer system or donated to
another highway patrol unit.  We could only locate one computer invoice that noted a discount:
a June 30, 1997, invoice totaling $4,905.25 from Computerama in Johnson City, Tennessee,
listed a $319.75 discount.  We attempted to determine the nature of this discount, but we could
not because the computer company was no longer in business and, thus, the records were not
available for our review.  Absent further information, we could not determine if this discount
related to the trade-in discussed above.  The mobile video system was purchased in 1995.  We
were unable to identify another highway patrol unit that received the system or locate any
invoice that documented a trade-in.  Sergeant Masters could not provide an explanation
regarding the other missing items totaling $3,949.01.

Sergeant Masters stated that at the time of the purchases, he was not aware of state
purchasing policies and procedures and did not realize that locally maintaining and spending
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money collected in lieu of court-imposed fines was inappropriate.  He stated that purchases were
made through the THP account to expedite the procurement process, to obtain needed items that
had typically been denied by the department because of limited funds available under the
substation’s state budget, and to, in essence, save the state money by not expending allotted
funds.  Thus, he explained that it seemed to him that the account allowed the Unicoi THP office
to purchase needed equipment items with no negative effect.  Sergeant Masters stated that he
verbally communicated to his staff that the equipment items purchased through the account were
not private property and belonged to the highway patrol office in Unicoi County.  However, he
acknowledged that he did not keep a written record of the items or their location, did not submit
the items to be inventoried by the department, and did not consider putting state tags on
applicable equipment items.

Since purchases were not made through the department’s purchasing procedures, were
not included in the department’s inventory listing, and were not properly tagged as state
equipment, when applicable (at the time these purchases were made, state purchasing procedures
required all equipment items costing $1,000 or more to be tagged as state property), highway
patrol officials violated state purchasing policies and procedures, circumvented central office
fiscal controls, and failed to properly safeguard state assets.  The THP sergeant’s attitude that
“the ends justify the means,” accompanied by his inability to recognize these negative
consequences, is of particular concern.  All levels of highway patrol management should be
aware of and follow state purchasing policies and procedures.  His intentional circumvention of
proper purchasing procedures is inconsistent with sound internal control procedures and
undermined the level of trust placed with him by the department.

Purchases of a Particularly Questionable Nature

Our review disclosed 11 purchases that were of a particularly questionable nature.  These
purchases included repair work on a THP vehicle ($591.42), two separate instances in which
THP vehicles were professionally washed and waxed at Family Car Care ($105 total), an
advertisement for the highway patrol placed in a local softball program ($34), a Christmas floral
arrangement for the individual who collected the court-directed payments as a favor to the court
($75), a potted plant ($48.50), four plaques containing the highway patrol logo ($99.60), two
separate purchases for picture framing materials and labor ($228.36 total), one “Action Hourly
Train Clock” ($59.95), and a vacuum cleaner ($433.99).  (See Exhibit E.)  We also determined
that an individual was paid $1,625 to clean the highway patrol headquarters in Unicoi County
during the period April 1997 through June 1999.  We found no payment for cleaning prior to
April 1997 or after June 1999.  According to Sergeant Masters, the vacuum cleaner had been
purchased for the individual’s use while cleaning the highway patrol office.

According to Sergeant Masters, during a routine inspection of highway patrol vehicles, it
was noted that one of the vehicles had sustained damage to the rear bumper.  Sergeant Masters
stated that he decided to pay for the bumper repair through the THP account to save the state
money (meaning money collected in lieu of court fines was used for the repair instead of money
budgeted by the department).  Erwin Paint and Body Shop did the repair work.  Department of
Safety General Orders (Number 523) require damage to highway patrol vehicles to be reported in
writing to the district captain.  Sergeant Masters acknowledged that he was aware of the
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reporting requirement at the time he decided to pay for the bumper repair through the THP
account and that he was aware that by not reporting the incident he was violating Department of
Safety General Orders.  Thus, he intentionally violated department policies and procedures.
Sergeant Masters stated that he did not report the incident because the damage was caused
inadvertently by a highway patrol officer attempting to cross a median, the damage was minimal,
and that money was available (through the equipment account) to repair the damage.

He stated that the Christmas floral arrangement was given to acknowledge Ms. Stephanie
Varnes, an employee of CCS/MidSouth Court Services (a private for-profit organization that
provides defensive driving instruction and probation monitoring services for Unicoi County).
According to Sergeant Masters, Ms. Varnes collected court-ordered probation fees and defensive
driving instruction fees in the courtroom as part of her job responsibilities with MidSouth and
also collected court-directed payments in lieu of fines in the courtroom as a favor to the court.
Sergeant Masters stated that the potted plant was given to Lieutenant Bill Hampton, a fellow
officer who was ill.

He stated that the advertisement placed in the softball program was an effort to be
involved with the community and develop a positive community relationship.  We were unable
to locate a copy of the softball program.  Thus, we could not determine the exact nature of the
advertisement.  Sergeant Masters said that the vehicles that were professionally washed and
waxed had gotten unusually dirty during the winter months and that he approved the expenditure
to promote pride within the highway patrol unit in Unicoi County.

According to Sergeant Masters, the framing materials, plaques, and clock were purchased
as office décor.   During our interview with Sheriff Marlowe, Unicoi County Sheriff, we noticed
that two professionally framed THP pictures, two THP plaques, and the “Action Hourly Train
Clock” were located in his county office.  Sheriff Marlowe stated that when he became sheriff in
1998 he requested the use of these items as reminders of his tenure with the highway patrol.  He
stated that the pictures were purchased by him with personal funds but acknowledged that their
framing was paid for through the THP account.  He stated that he did not consider the items
personal property but Unicoi County highway patrol items on loan to him.  Sergeant Masters
stated that he did not remember seeing the items in the Unicoi County highway patrol office
when he became the highway patrol sergeant responsible for operations in the area (after Mr.
Marlowe was elected Unicoi County sheriff in 1998).  However, one of the highway patrol
officers assigned to Unicoi County at the time, Mr. Jim Jackson, confirmed that Sheriff Marlowe
verbally requested use of the items from him to decorate his (Sheriff Marlowe’s) county office.
Sheriff Marlowe said that he would return the items to the highway patrol office if directed by
Department of Safety officials.

According to Sergeant Masters, and confirmed by THP account payment records, Ms.
Tammy Edwards, the person hired to clean the Unicoi County highway patrol headquarters,
purchased the vacuum cleaner for $433.99 and was reimbursed for its cost, which included sales
tax.  She stated that Sheriff Marlowe, THP sergeant in Unicoi County at the time, approved the
purchase.  Sergeant Masters told us that Ms. Edwards cleaned the office once a month and
typically kept the vacuum cleaner with her.
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In an October 5, 1999, interview conducted by investigators, Ms. Edwards stated that
after she purchased the vacuum cleaner, either Sergeant Marlowe or Sergeant Masters told her
that she could leave the vacuum cleaner in the office or keep it with her.  She stated that she left
the vacuum cleaner at the office on some occasions and kept the vacuum cleaner at her home on
other occasions.  She stated that she did not perform cleaning services for any other organization
or individual, but she acknowledged using the vacuum cleaner for personal use at her residence.
During a physical inventory conducted by the auditors in September 1999, the vacuum cleaner
was located in the highway patrol office.

Most of the purchases were made with vendors that had established a sales account with
the City of Erwin.  Therefore, a sales-tax exemption was applied to those purchases.  Although
the sales-tax exemption was applied to some of the questionable purchases, a Department of
Revenue official stated that the vendor, in these cases, would have had no reason to question the
transactions and that any resulting violation in sales-tax revenue collections would be immaterial
in this case.  With a sales-tax exemption already established, it does not appear that the highway
patrol personnel involved in making the purchases misrepresented that the questionable items
were for business purposes to avoid sales tax.

Violation of Department of Safety General Orders

According to the review conducted by the internal affairs section of the Department of
Safety, the highway patrol officers in Unicoi County violated several departmental policies and
procedures (called General Orders).  These violations included the following: 1 )  violation of a
regulation or policy, abuse of authority, conduct unbecoming an employee in state service, and
soliciting or collecting payments while on duty (General Order 216-2); 2) improper collection
and deposit of state funds (General Order 202); 3) failure to complete an incident report
concerning a vehicle accident (General Order 523); 4) improper solicitation and acceptance of a
gift, favor, gratuity, present, or fee (General Order 263); and 5) failure to properly maintain an
accurate inventory of property, properly issue state tags to equipment items, and properly surplus
property (General Order 700).

Knowledge of the THP Account

Department of Safety

During interviews, all four highway patrol officers in Unicoi County acknowledged
payments in lieu of court fines were collected and deposited in the City of Erwin general fund
specifically earmarked for their use locally to purchase supplies and equipment items.  They
stated that Lieutenant Bill Hampton, and the district captain at the time, Captain Gaines Ferguson
(now retired), were aware of the account and approved of the manner in which the account was
operated.

In an October 12, 1999, interview, Lieuten ant Hampton acknowledged knowing about the
THP account and obtaining a camera for official use through the account.  He stated that his
direct supervisor, Captain Ferguson, was also aware of the account and approved of its
establishment and use.  In an October 25, 1999, interview conducted by investigators, Captain
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Ferguson acknowledged that he was aware of the account but stated that it was his understanding
that all the payments were sent by city officials to the central office fiscal staff in Nashville and
were appropriately deposited.  Captain Ferguson stated to investigators that he spoke with Mr.
Joey Gallaher, Department of Safety Fiscal Director 1 in Nashville, about the payments and
requested him to contact the Unicoi county clerk’s office about the proper procedure to deposit
the money.

In a January 12, 2000, telephone interview, Mr. Gallaher confirmed that the department
had implemented an appropriate accounting method to deposit truly donated funds into a
deferred revenue account (meaning the funds would be deposited into the state treasury and
specifically earmarked for the purposes indicated by the donor).  However, he stated that he did
not recall speaking with Mr. Ferguson or any representative of Unicoi County or the City of
Erwin about the THP account established in Unicoi County or about the nature of the funds in
question.

During the period May 1, 1998, through November 22, 1998, a Johnson City resident,
Mr. Keith Bartley, complained to various Department of Safety officials concerning a citation
written by a Unicoi County highway patrol officer in April 1998 and a $25 payment the general
sessions judge directed he pay to the THP account.  Mr. Bartley provided investigators copies of
different letters he said that he mailed to the Department of Safety Commissioner, Mr. Mike
Greene, and the Department of Safety Director of Internal Affairs, Mr. Richard Pope.  (See
Exhibit F.)  He also told investigators that he had communicated his complaint by telephone and
e-mail to Captain Mark Fagan, then a lieutenant with the THP colonel’s office.

During interviews with Commissioner Greene and the highest ranking highway patrol
official responsible for operations statewide, Colonel Jerry Scott, they both stated that they did
not recall receiving any information concerning the THP account in Unicoi County prior to the
initiation of the review by General Crumley in July 1999.  Our review of correspondence logs
maintained by Commissioner Greene’s administrative assistant showed that Mr. Bartley’s letter
was not logged in by the commissioner’s office.   It is unclear whether Mr. Bartley’s letter to
Commissioner Greene was not logged due to a clerical error; was rerouted to another section of
the department before being sent to the commissioner’s office; was mailed by Mr. Bartley but
either ignored or never received by the department; or was never mailed by Mr. Bartley.

Also, in our January 6, 2000, interview, Captain Fagan stated that Colonel Scott was on
extended leave during the telephone conversations and e-mail correspondence with Mr. Bartley
and that he never informed Colonel Scott about the complaint.  Captain Fagan acknowledged
that he had received the complaint and that he had referred the complainant to Mr. Pope in the
office of internal affairs (regarding the propriety of the citation) and to General Crumley with the
office of the district attorney general, First Judicial District (regarding the propriety of the
payment process).  Captain Fagan stated that he was unaware of the prohibition against locally
maintaining and using payments made in lieu of court fines, but stated that he considered his
referral of the matter to the office of the district attorney general to be an appropriate resolution
to the complaint.
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In a January 6, 2000, interview, Mr. Pope stated that he received a letter from Mr. Bartley
sometime in early December 1998 and responded to Mr. Bartley by letter on December 8, 1998.
(See Exhibit G.)  His letter stated that the THP account had been discontinued by the court
system in Carter County and was being reviewed by the office of the district attorney general in
Unicoi County.  Mr. Pope stated that he obtained this information from Captain Ferguson by
letter but that he was unable to locate that letter to him.  He further stated that after obtaining the
letter of complaint, he immediately discussed the propriety of such accounts with Mr. Roger
Hutto, Department of Safety General Counsel; and Mr. Bill Hedge, Department of Safety Fiscal
Director.  However, Mr. Pope stated that he did not believe he specifically mentioned that the
account was allegedly established in Unicoi County, and after Mr. Hutto and Mr. Hedge told him
that deferred revenue accounts were established for certain highway patrol substations, he did not
pursue the matter further.  Mr. Hutto and Mr. Hedge stated that they did not remember speaking
with Mr. Pope about the matter until the review was initiated in July 1999.

As stated above, Mr. Hedge, the department’s fiscal director, communicated to all section
heads and district captains in a May 26, 1993, memorandum that whenever gifts or donated
funds are given to the Department of Safety, such funds must be forwarded immediately to the
Cashiers’ Section of the Department of Safety.  The memorandum further stated that under no
circumstance may an individual accept such payments and spend such funds without adhering to
the above mentioned guidelines.

Whether Fifth District highway patrol officials disregarded this May 1993 memorandum
or never received the memorandum, highway patrol leadership responsible for operations in the
four counties from the sergeant to captain levels lacked sound judgement in condoning the
practice.  Furthermore, the failure by department officials in Nashville to monitor corrective
action and to ensure the use of the improper accounts had been discontinued allowed this
improper collection and expenditure practice to continue without scrutiny and without any fiscal
controls.

Tennessee Wildlife Resources Agency

In a November 9, 1999, interview, Mr. Tim Sain, a former TWRA officer in Unicoi
County and the current TWRA Boating Investigator, stated that the TWRA first began
participating in the THP account on March 30, 1995, when an assistant district attorney general,
Ms. Lisa Rice, arranged plea agreements with three individuals charged by the agency with
wildlife violations.  According to Mr. Sain, as a result of the plea agreements, $700 was donated
to the agency.  In a March 31, 1995, memorandum to then Sergeant Marlowe, Mr. Sain stated
that TWRA had two methods of accepting money (payments to the “Non-Game Fund” and
payments to the “Wildlife Restitution Fund”).  (See Exhibit H.)  Unlike the payments in
question, which are in lieu of appropriate fines, these payments are truly donated funds used by
the agency to support and protect non-game and rare wildlife.  He stated in the memorandum that
both methods required that the money be sent to Nashville and could not be used for law
enforcement.  The memorandum further requested Mr. Marlowe to allow the TWRA to
participate in the THP account in order to purchase equipment.  In this way, he could circumvent
the two official methods of receiving contributions so he could retain control over the funds.
Mr. Sain told us that he then telephoned his direct supervisor, Mr. Glen Johnson, stationed in
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Morristown, Tennessee, to ensure that participating in the THP account was appropriate.  He said
that Mr. Johnson informed him a few days later that the agency’s participation in the account
could continue.

In a November 1, 1999, interview, Mr. Johnson stated that Mr. Sain had assured him that
the practice had been approved by the district attorney general and the general sessions judge and
that no payments would be accepted in lieu of applicable fines and court costs.  He stated that he
then telephoned Mr. Robert Ripley, his direct supervisor and TWRA Region 4 Manager in
Morristown, Tennessee; the TWRA Chief of Law Enforcement, Mr. Bob Harmon, stationed in
Nashville, Tennessee; and the TWRA General Counsel, Mr. Brooks Garland, stationed in
Nashville, Tennessee, to seek guidance concerning the propriety of the practice.  Mr. Johnson
said that he could not recall whether the communication consisted of one conference call in
which all three individuals participated or three calls to each specific individual.  He stated that
all three individuals expressed apprehension about the practice but that none of them said TWRA
could not participate in the account.  Mr. Johnson stated that he could not recall who ultimately
made the decision to approve TWRA’s participation in the THP account but that the general
feeling of the three individuals was that if the district attorney general and the general sessions
judge approved the practice, then the agency could participate.  However, this issue was not
presented to the agency’s fiscal director or internal auditor.

Mr. Ripley confirmed Mr. Johnson’s account of the matter and stated that he instructed
Mr. Johnson to contact Mr. Harmon and Mr. Garland to obtain their guidance and approval.  He
also stated that at the time he became aware of the practice, he telephoned Mr. Ron Fox, TWRA
Director of Field Operations in Nashville, Tennessee, to inform him of the matter.

In a November 9, 1999, interview, Mr. Fox said that shortly after the TWRA office in
Unicoi County began participating in the THP account, he became aware of the practice and
discussed the matter with Mr. Garland and Mr. Harmon.   He stated that he did not have a
specific memory of discussing the account with Mr. Ripley but that it was possible that Mr.
Ripley called him to discuss the account and that the telephone conversation prompted him to
discuss the matter with Mr. Garland and Mr. Harmon.  Mr. Fox said that his memory was that
Mr. Harmon did not like the idea (because payments might be accepted in lieu of prosecution)
but that Mr. Garland told him that as long as the district attorney and the general sessions judge
approved the practice, TWRA’s participation in the account would be appropriate.  He stated that
he could not specifically recall how the decision to participate in the THP account was
communicated to the regional office.  Mr. Fox told us that in retrospect, he should have made
more of a concerted effort to determine the nature and function of the account at the time it was
brought to his attention.

Mr. Garland stated that it would not have been unusual for him to say that practices
approved by the district attorney general and the general sessions judge were appropriate but that
he did not specifically recall discussing the THP account with anyone.  In a January 11, 2000,
telephone interview, Mr. Harmon (now retired) stated that when he spoke with Mr. Johnson in
early 1995, he (Mr. Harmon) told him that participation in the THP account was at the very least
ethically inappropriate and that TWRA officers should not be allowed to participate in the
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practice.  Mr. Harmon’s opposition to the establishment of the account was stated to us much
more emphatically than the “apprehension” represented by Mr. Johnson.

Based on Mr. Sain’s March 31, 1995, memorandum to Mr. Marlowe, Mr. Sain was aware
that receiving and depositing payments in lieu of court fines to a locally controlled account was
out of compliance with agency policies and procedures in effect at the time.  According to
TWRA regional staff, they were unaware of Tennessee Code Annotated, Section 9-4-301,
prohibiting the deposit of funds into such an account.  However, regional staff stated that they
contacted management officials in Nashville (without consulting with the agency’s fiscal director
or internal auditor) to obtain appropriate guidance concerning the matter because of the unusual
nature of the payment process.  Based on presently available information, this inappropriate
practice was allowed to continue because  1) regional staff were unaware, and thus failed to
enforce appropriate procedures concerning the deposit of state funds; 2) regional staff relied on
the tacit or verbal consent of management officials in Nashville without obtaining written
documentation to support their understanding that the practice was condoned and approved; 3)
regional staff disregarded the TWRA Chief of Law Enforcement’s opposition to participation in
the practice; and 4) management officials in Nashville failed to obtain a clear understanding of
the practice proposed by regional staff, failed to immediately stop TWRA’s involvement in the
practice, and failed to immediately notify the agency’s fiscal director and the Division of State
Audit about the highway patrol’s establishment of the account.

Office of the District Attorney General, First Judicial District

During interviews, Sergeant Masters of the highway patrol office in Unicoi County,
Erwin Chief of Police Hicks, and Unicoi County Sheriff Marlowe all stated that sometime in
early 1999 they met with General Crumley, newly elected District Attorney General for the First
Judicial District, and informed him of the nature and operation of the THP account.  They stated
that General Crumley told them that he would not prohibit the practice unless someone
complained.

General Crumley stated that although he had heard about court-directed payments being
made to THP accounts in the First Judicial District while he was an assistant district attorney, he
did not have specific knowledge of such an account until he became the district attorney general
in September 1998.  According to General Crumley, on September 28, 1998, one of his assistants
mentioned in casual conversation that he had settled a case in Unicoi County for a $500
“donation” to the THP account.  General Crumley stated that he immediately wrote a letter to the
state attorney general requesting an opinion on the practice and instructed all of his assistants to
stop the practice until he could determine the propriety of settling cases through the acceptance
of payments in lieu of court fines.  General Crumley stated that his biggest concern was the
appearance that an individual could “buy justice.”  General Crumley provided us a copy of his
September 28, 1998, letter to State Attorney General John Walkup requesting an opinion of the
practice.  The letter stated that General Crumley had suspended the further acceptance of the
payments pending General Walkup’s opinion.

In a February 2, 1999, letter, the newly elected State Attorney General, Paul Summers,
responded to General Crumley’s September 28, 1998, request for an opinion of the practice.  The
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letter cited Opinion Number U91-80 and stated that “it is the opinion of this Office that the
General Sessions Courts have no authority to require a defendant to make ‘payments’ of the type
described in your letter in connection with the disposition of criminal charges.”  According to
General Crumley, since he had already instructed his staff to suspend further acceptance of
payments in lieu of court-imposed fines, he took no further action concerning the matter until his
office received a complaint in July 1999.  The propriety of resolving law enforcement citations
through court-directed payments is discussed in Section 2 of this report.

According to General Crumley, in January or February 1999, he met with Chief Hicks,
Sheriff Marlowe, and Sergeant Masters at the Unicoi County THP office.  He stated that the
purpose of the meeting was to address a complaint about an unrelated matter.  General Crumley
stated that he did not have a specific memory of discussing the THP account during that meeting.
When informed that Chief Hicks, Sheriff Marlowe, and Sergeant Masters all stated that the THP
account was discussed during the meeting and that General Crumley told them that he would
allow the account to continue until a complaint was received, General Crumley stated that the
officers may have misunderstood his comments.  General Crumley again stated that he had no
specific memory of discussing the THP account with the officers but stated that the account may
have been mentioned and that he may have stated, “I don’t want to hear about the account”
(meaning that he did not approve of the establishment of the account and did not want to hear
about its continuance).  He stated that the officers could have taken such a comment to mean the
account could continue as long as he did not receive any complaints.

According to General Crumley, the first direct information he received regarding
resolving traffic citations through payments to an equipment account was in July 1999.  He
stated that his office received a complaint from a citizen who had been directed to make a
payment to the account in order to have a traffic citation dismissed.  General Crumley stated that
in response to the complaint, he requested the Tennessee Bureau of Investigation to review the
matter, and he also informed the Comptroller’s Office of the situation.

Independent Audit of the City of Erwin

Since 1995, the City of Erwin has been audited annually by Rodefer Moss and Company.
It appears that any funds designated for the THP in the city’s general fund were shown as “Due
to other governmental units” on the fiscal year-end balance sheets.  No issues were raised
regarding the THP funds during the audits.

Discovery of Other Unauthorized Equipment Accounts

Carter County

The Carter County “Tennessee Highway Patrol Equipment Fund” was established after a
December 4, 1992, memorandum to Mr. Truman Clark, Carter County Executive, from Mr. Ken
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Baldwin, Assistant District Attorney, First Judicial District; and Carter County General Sessions
Judge Richard Z. Gray.  The memorandum stated that “when, in their prosecutorial discretion,
the Attorney General’s Office determines to nolle pros (meaning not to prosecute a matter) a
non-moving traffic offense upon the defendant’s rectifying the violation, and the defendant’s
payment of a ‘T.H.P. Equipment Fund’ fee, it is hereby agreed between the State of Tennessee
and County of Carter that any funds collected by and through the Tennessee Highway Patrol,
resulting from certain non-moving violations, shall be divided between the Tennessee Highway
Patrol and Carter County with a separate account earmarked for the ‘Tennessee Highway Patrol
Equipment Fund.’ ”  The memorandum further stated that the general sessions judge would
accept the case disposition and the Carter County executive’s office would collect the revenues
generated from the practice.  Mr. Baldwin had no authority to establish this account on behalf of
the state.

According to a listing of account revenue and expenditures provided to our office by the
Carter County Bookkeeper, Ms. Judy Johnson, revenue collected from the inception of the
account in December 1992 through June 2000 totaled $59,964.66.  This listing disclosed that the
Carter County highway patrol office expended $29,879.22 and the Carter County sheriff’s
department expended $30,085.44.  As of June 30, 2000, all funds collected had been expended.
Ms. Johnson stated that sometime in September 1998, the assistant district attorney general
assigned to Carter County stopped requesting payments to the equipment account pursuant to
direction from General Crumley.

According to Ms. Johnson  and confirmed by invoices, these purchases were for mobile
video cameras and installation, computers, and office supplies.  We did not conduct a physical
inventory of purchases made through the Carter County THP account.  However, the
department’s internal audit staff should conduct such an inventory to determine the availability
and use of the items.

Johnson County

In our November 10, 1999, telephone interview, Ms. Peggy Horn, Director of Accounts
and Budget, Johnson County, Tennessee, stated that a law enforcement equipment account was
established several years ago.  Ms. Horn could not provide specific information about the
establishment of the account, but as discussed in Section I of this report, Mr. Kent Garland, the
Assistant District Attorney responsible for establishing the Unicoi County THP account, also had
responsibilities in Johnson County.  Ms. Horn stated that revenue for the account was generated
through the circuit court clerk’s office as a result of court-directed payments relative to citations
written by the county sheriff’s department and the Tennessee Highway Patrol.  She stated that
revenue from these two sources was commingled and not earmarked for specific use by each
organization.

According to Ms. Horn and confirmed by account documentation she provided to us, in
December 1996, the county sheriff’s department spent $9,400 from the account to purchase five
mobile video cameras.  Ms. Horn said that while revenue was generated for the account from
payments relative to highway patrol written citations, the highway patrol officers in the county
did not spend any of the funds.  She stated that the only funds expended from the account related
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to the December 1996 purchase made by the county sheriff’s department.  According to account
records, $25,133.16 remains in the equipment account.

According to Ms. Carolyn Hawkins, Johnson County Circuit Court Clerk, all account
activity was halted in September 1998.  She stated that the remaining funds in the equipment
account will be transferred to the county’s and state’s general funds pending approval by the
county’s budget committee.  She stated that District Attorney General Crumley contacted the
Johnson County General Sessions Judge, Judge William Hawkins, sometime in September 1998
and expressed concern over the account.  In our November 15, 1999, interview, Judge Hawkins
stated that he took office in September 1997.  He stated that he did not approve of the payment
process but was reluctant to change the established court procedures.  He acknowledged reducing
or dismissing traffic citations with compliance and a payment to the equipment account.  He
stated that sometime in September 1998 General Crumley informed him of concerns regarding
the account and he immediately stopped the practice.

Washington County

In our October 12, 1999, interview, Lieutenant Bill Hampton, Tennessee Highway Patrol
Lieutenant for the Fifth District in Fall Branch, Tennessee, stated that in March 1995 the
Mothers Against Drunk Drivers organization (MADD) donated $3,500 to the Washington
County Highway Patrol office to purchase a mobile video camera.  According to Lieutenant
Hampton, he personally accepted the payment and contacted his supervisor, then Fifth District
Captain, Mr. Gaines Ferguson, to inquire about the appropriate manner in which to deposit the
funds.  He stated that Captain Ferguson told him to establish a bank account in Washington
County.  In an October 25, 1999, interview conducted by investigators, Captain Ferguson stated
that Lieutenant Hampton suggested depositing the $3,500 into a local bank account and told him
that procedures had been established allowing the practice.  He stated that Lieutenant Hampton
told him that if the funds were sent to the Nashville Central Office, it would not be used to
benefit highway patrol officers in Washington County.  Captain Ferguson stated that he did not
question Lieutenant Hampton’s representations and agreed to the establishment of local bank
account to deposit the funds.

Lieutenant Hampton stated that he then established a Washington County Highway Patrol
non-interest-bearing checking account at Heritage Federal Bank (later changed to First American
National Bank) and deposited the funds.  He said that he and the Washington County Highway
Patrol Sergeant, Mr. Richard Hurley, were designated as signatories on the account.  Lieutenant
Hampton stated that sometime in August 1995, $3,200 was transferred from the Washington
County bank account to the Unicoi County THP account and that the video camera was
purchased for the Washington County Highway Patrol through the Unicoi County THP account.
He stated that the remaining $300 was used for installation and maintenance of the video camera
and to purchase a weight scale ($23.50) to be used in traffic accident investigations.

Our review of the account statements disclosed the $3,500 deposit was made on March
15, 1995, and the $3,200 transfer was made on August 21, 1995.  The review of receipts and
bank statements confirmed Lieutenant Hampton’s description of the purchases.  Lieutenant
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Hampton provided the receipts for the video tapes purchased with the remaining $60.13 from the
account.

According to Lieutenant Hampton, all account activity was halted by the Fifth District
Captain, Don Bradley, effective July 22, 1999.

Even though the MADD donation to the Washington County highway patrol office was
not a payment in lieu of court fines, Sergeant Hurley and Lieutenant Hampton violated
Tennessee Code Annotated, Section 9-4-301, by establishing an unauthorized bank account to
locally deposit and spend collected money instead of properly depositing the money through the
department’s fiscal office with the state treasurer.

Unauthorized Accounts Prohibited

According to Tennessee Code Annotated, Section 9-4-301, “(a) It is the duty of every
department, institution, office and agency of the state and every officer and employee of state
government, including the state treasurer, collecting or receiving state funds, to deposit them
immediately into the treasury or to the account of the state treasurer in a bank designated as a
state depository or to the appropriate departmental account if authorized by Section 9-4-302.”
Tennessee Code Annotated, Section 9-4-302, states, “(b) Whenever the satisfactory conduct of
the state’s business clearly demands it, and not otherwise, the commissioner of finance and
administration, with the approval of the governor and the state treasurer, may authorize
establishment of an account in the name of a state department or agency in a state depository.”
The section further states, “(f) the commissioner of finance and administration shall promptly
notify the comptroller of the treasury of any accounts established pursuant to this section.”

The THP accounts established in the First Judicial District were not approved pursuant to
the sections cited above.  The accounts were not authorized by the Commissioner of the
Department of Finance and Administration, the Governor, or the State Treasurer.  Nor were the
accounts communicated to the Office of the Comptroller of the Treasury.  Thus, based on
presently available information, the Unicoi County general sessions judge, the First Judicial
District attorney general at the time, the Erwin city recorder, and highway patrol officials in the
district acted outside the scope of their authority to establish the account, collect revenue for
deposit into the account, and make purchases through the account.  Furthermore, since purchases
were not made through the department’s purchasing procedures, not included in the department’s
inventory listing, and not properly tagged as state equipment, when applicable  (at the time these
purchases were made, state purchasing procedures required all equipment items costing $1,000
or more to be tagged as state property), department staff violated state purchasing policies and
procedures, circumvented the fiscal controls in effect by management in Nashville, and failed to
properly safeguard state assets.

Not only was this arrangement a violation of state law relative to proper collection and
deposit of state funds, but as noted below, such a practice also seriously damages the dignity and
respect of the court system, creates situations in which funds and related assets are lost or
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unaccounted for, and perpetuates the attitude that rules and laws can be violated based on
personally perceived needs.

Action Taken by Management

Department of Safety

In a July 22, 1999, memorandum to the highway patrol officers assigned to Unicoi
County, Captain Bradley, Fifth District Captain, instructed the officers not to accept or expend
any more funds through the THP account.  (See Exhibit I.)  The memorandum further stated that
all citations issued must be adjudicated by the court system.  On September 28, 1999, the same
memorandum was sent to the highway patrol officers in Carter and Johnson Counties. According
to Captain Bradley, the highway patrol sergeant responsible for operations in Washington
County personally delivered the July 22, 1999, memorandum to the Unicoi County officers and
complied with the instructions relative to the Washington County THP account.

On August 15, 1999, department management revised General Order 202 (The Collection
and Accounting of Money) to specifically state that all funds received for or in the name of the
department or any of its divisions, sections, or districts shall be deposited in an account
established by the state treasurer.  The Order states that no funds shall be deposited in or
entrusted to any other account except in situations involving the collection of evidence and that
all deposits shall be made in compliance with established state policy.

According to Captain Gerald Allen, Director of Internal Affairs, Department of Safety,
department management is considering appropriate disciplinary action against the highway patrol
officers involved with the establishment and use of the Unicoi County THP account.  However,
he stated that Sergeant Masters was on extended sick leave and that disciplinary action would not
be taken until he returned to work.  Captain Allen further stated that two of the highway patrol
officers in Unicoi County had resigned their positions with the department effective January 12,
2000, and February 5, 2000, after they accepted job offers elsewere.

TWRA

According to Mr. Fox, TWRA Assistant Director for Field Operations, sometime in July
1999, he received a telephone call from either the TBI or Division of State Audit regarding a
review of the matter.  Mr. Fox stated that he then requested the Region 4 Manager, Mr. Ripley,
to conduct a review of the nature and extent of the involvement of TWRA Region 4 (which
includes Unicoi County) with the THP account.  Mr. Fox stated that through interviews with
Region 4 staff, it was his understanding that the City of Erwin donated the equipment to TWRA
with the stipulation that the equipment be used only by TWRA officers assigned to the area.  He
stated that following the internal review (in August 1999) , he immediately contacted all regional
managers and law enforcement supervisors by telephone and instructed them not to participate in
such accounts because of the appearance of impropriety.
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II. IMPROPER RESOLUTION OF THP CITATIONS

Review of Account Payments

As stated above, our review of City of Erwin “Year-to-Date Account Analysi s” reports
for the period July 1994 through August 9, 1999, disclosed that 1,461 deposits totaling
$112,607.14 represented court-directed payments in resolution of minor traffic violations and
payments arranged through plea agreements in resolution of more serious violations.  These
reports list the name of the person paying money to the account or “THP” (for consolidated
deposits) and the amount of each deposit.  Individually listed payments to the THP account
ranged from $5 to $1,700.   The average deposit was $77.08.

Because of the large number of deposits, we did not review court documents to determine
the specific nature of each violation.  However, Erwin city officials and highway patrol
personnel in Unicoi County acknowledged the primary source of revenue for the account
consisted of such payments.  Our review of account records disclosed that an individual’s name
or “THP” was recorded for each deposit.  Since some of the payments were consolidated into
one deposit (as indicated by the “THP” designation), we could not determine the exact number of
individuals who paid money to the THP account based on the “Year-to-Date Account Analysis”
reports alone.  Because of the large number of deposits and the amount of time that had expired
between the first deposit (July 1994) to the last deposit (August 1999), we did not analyze
receipts written for the payments to determine the exact number of individuals who paid money
to the THP account.

Court Proceedings

Court-Directed Payments for Minor Traffic Violations

According to interviews with the highway patrol officers in Unicoi County and confirmed
by Mr. Garland, representatives of the district attorney’s office were typically not present in
general sessions court on Fridays because that day was set aside to resolve minor traffic citations.
The highway patrol officers stated that before any cases were heard on Friday, General Sessions
Judge Shults would announce three options available to the offenders: 1) plead guilty and pay the
fine and court costs; 2) plead innocent and have their case tried in court; or 3) show compliance
with the citation, make a $25 payment to the THP account, and have the citation dismissed.  The
latter option allowed a defendant to make a payment significantly less than the amount of the
fine (ranging from $110 to $155) and avoid a blemished driving record.

In a July 12, 1999, interview conducted by investigators, Judge Shults confirmed that he
presented the three options listed above to defendants charged with minor traffic violations.  He
stated that he never had anyone refuse to make the payment.  Judge Shults said that if the
defendant had refused to pay money to the THP account, he could have ordered the defendant to
pay the fine or he could have simply dismissed the case.  According to Judge Shults, if the THP
account did not exist, he would have probably dismissed the citation  upon proof of compliance
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(such as presentation of a valid driver’s license, proof of tag renewal, or other relevant
documents).

If minor traffic violations would have typically been dismissed upon proof of compliance
without the existence of this payment option, as stated by Judge Shults, it would appear
unnecessary for individuals to contribute any money as part of their case resolution.
Judge Shults stated that the added option of collecting revenue through court-directed payments
(for minor traffic violations) and court-approved payments (arranged by a district attorney
general representative or a highway patrol officer for more serious offenses) provided additional
funds to local law enforcement agencies to buy needed mobile video cameras.  However, based
on presently available information (as discussed below), the sources of these additional funds
were at the improper expense of area citizens because no legal authority for the practice exists.

Regardless of how the officials involved in this situation might care to characterize the
improper practices, citizens facing a judge do not have the benefit of knowing the ramifications
of not making a payment in lieu of court fines and that they really are free to decline to make a
“contribution” without adverse consequences.  At least in the minds of citizens affected by this
practice (as noted in the letter of complaint written by one citizen, see Exhibit F), the perception
of highway patrol officers issuing padded tickets, running speed traps, and participating in unfair
ticketing practices is raised as a result of such improper practices.

Payments Arranged Through Plea Agreements

Judge Shults stated that he had allowed reductions in drug cases, driving under the
influence cases, and other more serious driving violations based on plea agreements that included
a payment to the fund.   Judge Shults said that he approved plea agreements containing a
provision to pay money to the THP account because the arrangement was acceptable to both the
prosecutor (the highway patrol officer or the district attorney’s office representative) and the
defense.

As stated above, Mr. Garland said that there had to be some question of impairment or
weakness in the case (no breath or blood alcohol test taken or a question concerning an officer’s
actions in relation to stop, frisk, or search procedures) before he would consider amending
charges with a plea agreement .   He said that in those cases he would tell the defendant that he
would amend the charges but that he expected a payment to the THP account as part of the plea
agreement.

Our interviews with the highway patrol officers in Unicoi County confirmed that they
negotiated plea agreements for minor traffic violations, driving under the influence violations,
and possession of illegal drug violations on days in which a representative of the district
attorney’s office was not present in the courtroom.  According to Mr. Garland, it was his
understanding that highway patrol officers only negotiated traffic citation cases without
consulting the district attorney’s office.  He stated that he was unaware of the officers negotiating
DUI and possession of illegal drug cases without discussing the cases with the district attorney’s
office.  However, Mr. Garland said that if a discussion had occurred between his office and the
officers, the outcome of negotiating their own cases would probably have been the same.  He
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stated, “If the troopers were doing it (negotiating their own cases), it may not have been with our
express approval, but probably with tacit consent.”

A review of general sessions court cases by investigators disclosed that plea agreements
resulted in payments to the THP account ranging from $25 to $1,700.  Documentation noted 23
plea agreements were entered with defendants paying $500 or more to the account.  (See Exhibit
C.)  Based on information developed by the investigators, an assistant district attorney negotiated
all six agreements of $1,000 or more.

Interviews conducted by the investigators with several of the defendants who paid $500 or
more to the account disclosed that most were represented by a defense attorney who negotiated
the plea agreement for them.  Those who were not represented by a defense attorney said they
approached the officer with the idea of making a payment to the account.  No one said that the
officer approached them with the idea of making a payment to the account, and no one stated
they felt forced by the officer to make the payment.

Roadside Solicitations

A review conducted by investigators of in-car videotapes showing the activity of the
Unicoi County highway patrol officers did not show any roadside solicitations for the THP
account.  Investigators reviewed in-car videotapes of two of the four highway patrol officers
assigned to Unicoi County.  One of the officers did not have an in-car video system installed in
his vehicle and another officer did not use the audio option for his recordings.  The review
determined that the two other officers told violators that the judge had been reducing the fine to
$25 upon compliance with the citation.  The terms “payment” or “contribution” were not
mentioned on the videotapes.  Three of the four highway patrol officers assigned to Unicoi
County acknowledged that in instances in which out-of-town motorists were issued minor traffic
citations, they advised the violator to mail $25 and proof of compliance to the city recorder’s
office to resolve the matter.

The Diversion of City, County, and State Funds

The activities described above diverted city, county, and state fine and court-cost revenue
to the unauthorized THP account.  Fines and court costs associated with the types of violations
discussed above (non-moving and moving traffic violations, driving under the influence, and
possession of an illegal drug) are divided among the city, county, and state according to the type
of offense.  For example, in Unicoi County, a traffic citation for improper passing carries a fine
of $110.  Proceeds from the collection of this fine are remitted to the county clerk ($27), the
county litigation account ($34.50), the state litigation account ($28.50), the Department of Safety
($5), and the Department of Revenue ($15).  Thus, the state receives $48.50 and the county
receives $61.50 from this imposed fine.  By dismissing an improper passing traffic citation for a
$25 payment to the THP account, state and county designated revenue was not received.
Similarly, citations written by city police officers for certain offenses (such as driving under the
influence and public intoxication) would result in a diversion of fees due to the city ($15 for each
issuance).
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The loss of revenue to city, county, and state entities as a result of accepting these
payments is not easily calculated because the general sessions judges have the discretion to order
payment of the fine or dismiss the citation with no assessed fine.  Moreover, the judge’s
discretion extends to setting the amount of a fine, within specified statutory limits.  Unless each
offender who made a payment to the THP account in lieu of paying fines and court costs is
brought into court to properly settle his or her citation without the payment option, we cannot
determine the amount of lost revenue to the state.  It should be noted that the rule of Double
Jeopardy would prevent reassessment of the violations.

As stated above, our review of account documentation disclosed that 1,461 deposits to
the THP account represented court-directed payments in resolution of minor traffic violations
and payments arranged through plea agreements in resolution of more serious violations (driving
under the influence, reckless driving, and possession of illegal drugs).  However, if each of these
citations would have resulted in a judgment requiring the payment of a fine totaling $110 (the
amount designated for minor traffic violations), the amount of loss to county and state entities is
estimated to be  $160,710 (1,461 x $110).

Propriety of Resolving Law Enforcement Citations Through Court-Directed Payments

In a February 2, 1999, letter, the newly elected State Attorney General, Paul Summers,
responded to General Crumley’s September 28, 1998, request for an opinion regarding the
propriety of court imposed payments to an equipment account to resolve traffic citations.  The
letter cited Opinion Number U91-80 and stated that “it is the opinion of this Office that the
General Sessions Courts have no authority to require a defendant to make ‘payments’ of the type
described in your letter in connection with the disposition of criminal charges.”  This matter had
already been addressed by the Office of the State Attorney General eight years earlier.

Opinion Number U91-80, issued by the Office of the State Attorney General on May 29,
1991, addresses the propriety of resolving law enforcement citations through court-directed
payments.  According to the Opinion, a general sessions judge has no authority to order a
defendant to make a contribution of money to a designated entity.  The Opinion states that the
Criminal Sentencing Reform Act of 1989 (Tennessee Code Annotated, Section 40-35-101) does
not confer upon a general sessions judge the power to order a contribution to a designated group.
The Opinion further states that the power to authorize charitable payments belongs with the
county’s legislative body rather than the general sessions judge.

Based on presently available information, a judge that requests a defendant to make a
contribution to a designated entity may be in violation of the code of ethical standards for
Tennessee’s judges as stated in the Rules of the Supreme Court.

The Court of the Judiciary is the body that determines whether a judge has violated the
code.   The code is designed to provide guidance to judges and to provide structure for regulating
conduct through disciplinary agencies, not to impose civil or criminal liability (Preamble to Rule
10, Rules of the Supreme Court).  The Court of the Judiciary determines whether disciplinary



26

action is appropriate and the degree of discipline it will impose, through a reasonable and
reasoned application of the code.  Discipline depends upon such factors as the seriousness of the
transgression, whether there is a pattern of improper behavior, and the effect of the improper
activity on others or the judicial system.

On May 23, 2000, we submitted our findings to the Court of the Judiciary General
Counsel.

On June 20, 2000, the Office of the State Attorney General issued Opinion Number 00-
114, addressing whether a city judge has jurisdiction to dispose of criminal charges in exchange
for voluntary contributions.  This opinion is consistent with the related opinion issued nine years
earlier.  According to this opinion, the Tennessee Code Annotated, Section 6-21-502(a) does not
extend to a city judge the power to collect a voluntary contribution of any kind in exchange for
dismissal of a pending charge and such activity would be beyond the statutory authority and
jurisdiction of a city court judge and illegal.

Referral of the Matter

Investigators referred this matter to the Office of the District Attorney General, First
Judicial District, in December 1999.  According to a March 18, 2000, press release issued by the
Office of the District Attorney General, First Judicial District, General Crumley decided not to
pursue criminal prosecution against anyone associated with the matter because of a lack of
criminal intent and the perpetuation of the practice by the former district attorney general.

III. REVIEW OF THE UNICOI COUNTY DRIVING SCHOOL

On August 24, 1999 (approximately 6 weeks after we initiated our review of the THP
account), we also received information from a Unicoi County resident regarding payments he
and others had made to the THP account and to CCS/MidSouth Court Services (hereinafter
referred to as MidSouth).   MidSouth is a private for-profit organization that provides defensive
driving instruction and probation monitoring services for individuals referred by the courts.  The
resident explained that he and two of his friends had either made payments to the THP account,
paid defensive driving school fees, or paid probation service fees during the past year.  He stated
that all payments and fees were paid to the same organization (MidSouth) and that in light of
local newspaper articles questioning the propriety of the THP account, he considered it unusual
that a private organization was collecting the payments.

Interview With Mr. Reve McDavid, Owner of MidSouth

Organization and Function of MidSouth

In an October 7, 1999, interview, Mr. Reve McDavid, owner of MidSouth, stated that his
organization is comprised of three different companies.  He explained that 1) the driving school
was established as a for-profit company to provide driving school instruction as ordered by the
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court; 2) the county probation service was established as a for-profit company to provide
probation monitoring services as ordered by the court; and 3) the comprehensive community
services program was established as a nonprofit organization to provide various community
based counseling services.  Mr. McDavid stated that fees for driving school instruction and
probation services were set by the state, collected by his staff in the courtroom, and retained
entirely by MidSouth.  He said that once compliance with the driving school or probation order
was met, MidSouth informed the court for appropriate resolution of the matter.

Collection of Payments to the THP Equipment Fund

Mr. McDavid stated that prior to July 1999, he was unaware that his staff, Ms. Stephanie
Varner and Ms. Lisa Byrd, were collecting money other than MidSouth driving school and
probation service fees.  He said that sometime in July 1999 Ms. Varner told him that she and Ms.
Byrd had been collecting money for the THP equipment fund as a favor to the court at the
request of the Unicoi County general sessions judge.  He explained that his understanding of the
practice was that Ms. Varner and Ms. Byrd collected court-directed payments in lieu of fines in
the courtroom, wrote receipts for the money, and provided the money to a THP officer for
deposit with the city recorder’s office.  Mr. McDavid said that once he became aware of the
practice, he directed his staff to stop collecting other court-directed payments and only collect
fees associated with services provided by MidSouth.

Approval of the Driving School by the Department of Safety

Mr. McDavid told us that the Department of Safety approved his driving school, and the
American Automobile Association (AAA) certified the school’s curriculum.  He provided us a
copy of a September 29, 1998, letter from Department of Safety Commissioner Mike Greene
confirming that the driving school application submitted by MidSouth was evaluated by Lt. Don
Green, Department of Safety Chief Hearing Officer, approved by the department for driving
school instruction, and met the criteria of Tennessee Code Annotated, Section 55-10-301.  (See
Exhibit J.)  This section requires that a driving school 1) be approved by the department of
safety, and 2) if fees are assessed, be conducted by a nonprofit organization.

Mr. McDavid acknowledged that the driving school assessed a $50 per attendee fee and
operated for profit, contrary to the requirements of Tennessee Code Annotated, Section 55-10-
301.  However, he stated that he was not aware of the requirement.  He said that the application
he received from the department, completed, and latter submitted to the department for approval
did not request information relative to the organizational structure of the company.  He further
stated that the department approved his application.  Mr. McDavid said that he would structure
his driving school as a nonprofit organization if required by the Department of Safety but
questioned why the department had not made this requirement known during his application
process.
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Interview With Lieutenant Billy Mason, Department of Safety Education Supervisor

During our October 27, 1999, interview, Lieutenant Billy Mason, Departm ent of Safety
Education Supervisor, stated that MidSouth had not been approved to conduct driving school
instruction prescribed by Tennessee Code Annotated, Section 55-10-301.  Lieutenant Mason
explained that the Department of Safety coordinates three different driving safety programs :  1) a
general education class taught by department staff to high schools, truck driving schools, and
other organizations as requested; 2) a defensive driving class taught by department-approved
driving schools to individuals ordered by the department as part of the reduction of excessive
points on their driving records; and 3) a driving safety class taught by department-approved
driving schools to individuals ordered by a county or municipal judge (pursuant to Tennessee
Code Annotated, Section 55-10-301) as part of the resolution of a traffic citation.  Thus, the
department approves private driving schools to provide driving instruction in two situations: 1)
department-ordered and 2) court-ordered pursuant to Tennessee Code Annotated, Section 55-10-
301.  Lieutenant Mason stated that he approves all court-ordered driving safety programs and
that Lieutenant Don Green, Department of Safety Chief Hearing Officer, approves all
department-ordered defensive driving classes.

According to Lieutenant Mason, the September 29, 1998, approval letter sent to
MidSouth confirming that the driving school application submitted by the organization was
evaluated by Lt. Green, approved by the department for driving school instruction, and met the
criteria of Tennessee Code Annotated, Section 55-10-301, was a mistake.  He stated that while
Lieutenant Green could and apparently did approve MidSouth to conduct department-ordered
defensive driving school instruction, the Tennessee Code Annotated citation (55-10-301) did not
relate to the driving school program administered by Lieutenant Green which must have been
included in error.  Lieutenant Mason stated that he had no record of ever approving MidSouth to
conduct court-ordered driving safety classes and never received a request for program approval
from the county.  Lieutenant Green acknowledged that the citation of Tennessee Code
Annotated, Section 55-10-301, was included in all approval letters sent by his office in error.

Lieutenant Mason stated th at when a judge, law enforcement official, county official, or
municipal official requests approval to conduct the court-ordered driving safety class prescribed
by Tennessee Code Annotated, Section 55-10-301, he relies on the requesting official to ensure
that the driving program complies with the law.  He stated that he simply approves the request by
sending the requesting entity an approval letter.  Lieutenant Mason said that he does not verify
that the county/municipality authoritative body approved the program and that he does not
inform the requesting entity that driving instruction fees can only be charged under the program
by a nonprofit organization.

Thus, driving schools teaching individuals ordered by the court to attend as part of the
resolution of traffic citations throughout the state could be operating in violation of Tennessee
Code Annotated, Section 55-10-301, because of the 1) improper citation by Lieutenant Green of
Tennessee Code Annotated, Section 55-10-301, in the approval letter for the department-ordered
defensive driving school programs; 2) Lieutenant Mason’s failure to ensure proper approval by
the county/municipality authoritative body for the court-ordered driving safety programs; and 3)
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Lieutenant Mason’s failure to inform entities requesting approval to conduct the court-ordered
driving safety program that instruction fees can only be charged by a nonprofit organization.

RECOMMENDATIONS

Our review of the matters discussed above resulted in the following recommendations:

1. Management of the Department of Safety and the Tennessee Wildlife Resources Agency
should continue to monitor the implementation of corrective actions to ensure that
unauthorized accounts are not established by the various sections and divisions of the
department/agency in violation of state law, state purchasing policies and procedures, and
sound internal control structure.  All unauthorized accounts should be immediately closed
and any funds remaining in the accounts should be appropriately deposited through the state
treasury. The discovery of other unauthorized accounts should be immediately
communicated to the Comptroller of the Treasury.

2. Management of the Department of Safety and the Tennessee Wildlife Resources Agency
should ensure that all purchases are made in compliance with state purchasing policies and
procedures and are appropriately included in inventory listings and tagged as state
equipment, when applicable.  At the time these purchases were made, state purchasing
procedures required all equipment items costing $1,000 or more to be tagged as state
property.  Current state purchasing policies and procedures require all equipment items
costing $5,000 or more to be tagged as state property.  The Department of Safety and the
Tennessee Wildlife Resources Agency should also comply with the Department of General
Services’ surplus property procedures for the appropriate disposal of unusable equipment
items.

3. Management of the Department of Safety and the Tennessee Wildlife Resources Agency
should consider collecting all equipment items purchased through the unauthorized accounts
(including items currently maintained in the county sheriff’s office) and allocate the items
based on authorized need or dispose of the items through surplus property.  All applicable
items should be appropriately inventoried and tagged as state property.

4. Management of the Department of Safety and the Tennessee Wildlife Resources Agency
should consider appropriate disciplinary action relative to employees who were involved in
the establishment and use the unauthorized accounts.

5. The Administrative Office of the Courts should formally communicate to all general sessions
judges throughout the state the prohibition against establishing unauthorized state accounts
and allowing individuals cited with law violations to make payments in lieu of court-imposed
fines in the resolution of such citations.
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6. The Court of the Judiciary should consider appropriate disciplinary action against the general
sessions judges who participated in the practice.

7. The Executive Director of the District Attorneys General Conference should formally
communicate to all 30 district attorneys general throughout the state the prohibition against
establishing unauthorized state accounts and allowing individuals cited with law violations to
make payments in lieu of court-imposed fines in the resolution of such citations.

8. The Department of Safety should develop policies and procedures to ensure driving school
programs prescribed by Tennessee Code Annotated, Section 55-10-301, are appropriately
approved by the department.  These procedures should include 1) an application process
requiring the requesting entity to provide driving course curriculum information and other
relevant information, 2) a document for the county or city authority to sign signifying
approval of the course, and 3) a requirement that driving schools provide documentation to
the department of nonprofit status (if fees are to be assessed).
























